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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
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DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12498
V.

LARRY R ROBEY,

Respondent .
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CPI Nl ON AND ORDER

Respondent, acting pro se, has appeal ed fromthe oral
initial decision issued by Adm nistrative Law Judge Patrick G
Geraghty at the conclusion of a hearing held in this case on
March 10, 1993.' In that decision, the law judge affirned an
order suspendi ng respondent's commercial pilot certificate for

150 days based on allegations that he violated 14 C F. R

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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91.130(c), 91.129(b) and (h), and 91.13(a).? As discussed bel ow,
respondent's appeal is denied and the initial decisionis
af firnmed.
The Adm ni strator alleged, and respondent admtted, that on

Cct ober 15, 1991, he operated his Robinson R-22 helicopter into

2§ 91.130 Airport radar service areas.

(c) Arrivals and overflights. No person may operate an
aircraft in an airport radar service area unless two-way
radi o communi cation is established with the ATC facility
having jurisdiction over the airport radar service area
prior to entering that area and is thereafter nuaintained
with the ATC facility having jurisdiction over the airport
radar service area while within that area.

8§ 91.129 C(Qperation at airports with operating control
towers.

(b) Communications with control towers operated by the
United States. No person may, within an airport traffic
area, operate an aircraft to, from or on an airport having
a control tower operated by the United States unless two-way
radi o comruni cati ons are nai ntai ned between that aircraft
and the control tower. However, if the aircraft radio fails
in flight, the pilot in command may operate that aircraft
and land if weather conditions are at or above basic VFR
weat her m ni nuns, visual contact with the tower is
mai nt ai ned, and a clearance to land is received. |If the
aircraft radio fails while in flight under IFR the pil ot
must conply with 91. 185.

* * *

(h) Cearances required. No person may, at any airport
wi th an operating control tower, operate an aircraft on a
runway or taxiway, or takeoff or land an aircraft, unless an
appropriate clearance is received fromATC. * * *

8§ 91.13 Careless or reckl ess operation.

(a) Aircraft operations for the purpose of air
navi gation. No person may operate an aircraft in a carel ess
or reckless manner so as to endanger the life or property of
anot her .
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and within the Fort Wayne Airport Radar Service Area (ARSA) and
Airport Traffic Area (ATA) w thout establishing and maintaining
two-way radi o communi cation with the appropriate air traffic
control (ATC) facility, and that he | anded at the Fort \Wayne
Airport without first receiving an ATC cl earance. He has
cont ended t hroughout this proceedi ng, however, that these actions
were necessitated by an inflight emergency, and should be excused
pursuant to 14 C.F.R 91.3.% Specifically, respondent clains
that he had to |land the helicopter because of a severe | ow
frequency vibration in the main rotor which began when he was
about 20 mles away from Fort Wayne, and that he was unable to
communi cate with ATC because of a radio problem (later determ ned
to be caused by a short in his headset) which he noticed a short
time thereafter.

Even t hough respondent was flying over open farm and when he
first felt the alleged vibration, he stated that he continued
flying an additional 20 mles to the Fort Wayne airport, rather
than land on the farnl and, because he was concerned about the
possibility of hitting tel ephone wires. Respondent clains that
the vibration was caused by two slightly cracked journals which
were found on the main rotor during subsequent conpliance with an

unrel ated Airworthiness Directive.* (Exhibit R-3.) However, the

% Section 91.3(b) states:

(b) I'nan in-flight enmergency requiring i medi ate
action, the pilot in command may deviate fromany rul e of
this part to the extent required to neet that energency.

* At the hearing respondent asserted his belief that the



4
mechani ¢ who di scovered the cracked journals indicated to the

i nvestigating inspector that they were so mnor they would not
have caused any vi brati on.

The order of suspension further alleged that respondent's
subsequent flight, on the sane day, from Fort Wayne to W xom
M chigan was careless in light of the severe |ow frequency
vibration in the main rotor he had experienced, because he failed
to have this alleged condition repaired or inspected by a
certificated nmechanic prior to making the flight. At the
heari ng, counsel for the Adm nistrator acknow edged that this
charge assuned the truth of respondent's vibration story, and
agreed that if the |law judge found no such condition had existed
(as he ultimately did), this charge woul d be rendered noot. (Tr
63-68.) However, he argued that the elimnation of this
vi ol ation should have no effect on the requested sanction, noting
t hat respondent had a record of a prior enforcenment action
(emergency revocation).

In his initial decision, the | aw judge rejected respondent's
energency defense, finding that respondent had presented
insufficient evidence to establish the existence of a | ow
frequency vibration, or of a radio problem He cited
respondent’'s failure to have a nechanic | ook at the helicopter at
(..continued)

vi bration was caused by a conbination of the cracked journals on
the main rotor and an additional suspected problemw th his tai
rotor. However, he presented no evidence of any such tail rotor
probl em and, indeed, the nechanic who worked on respondent's
helicopter after these flights told the investigating inspector

that a vibration did indeed develop in the tail rotor, but only
after it was painted during nmaintenance at his shop.
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the Fort Wayne Airport after purportedly experiencing the
vibration, a potentially serious condition,® and his failure to
mention any sort of vibration or radio problemto the nechanic
who ultimately inspected his helicopter at his final destination
in Wxom Mchigan.® |ndeed, respondent's only conplaint upon
reaching Wxomwas that his Loran did not work.’” The |aw judge
al so held that, even assum ng respondent had experienced a
vi bration as he described, this would not have excused his entry
into the Fort Wayne airspace without attenpting to contact the
tower in sonme fashion

In light of his finding that no vibration probl em had
exi sted the |l aw judge confirned, consistent with the
Adm nistrator's alternate theories of liability, that no

viol ation had occurred on the second flight. He nonethel ess

®> The Administrator's helicopter expert testified that a | ow
frequency vibration is generally associated with a helicopter's
mai n rotor and could indicate inpending structural failure. He
stated that it should be considered an energency situation
warranting an i nmedi ate | anding, and that the aircraft should not
be operated thereafter until it has been checked by a nechanic.

® Al 't hough respondent claimed that he had told the mechanic
at W xom about his alleged vibration and radi o problens, this
testinony was contradicted by the nmechanic's letter to the FAA
investigating inspector. The |law judge's rejection of
respondent's testinony represents a credibility determ nation
whi ch we see no reason to disturb.

" This woul d be consistent with respondent's inability to
| ocate his destination airport at Wxom The record indicates
that he becane lost on his way to Wxom and set his helicopter
down at a gas station approximately eight mles fromthe airport.
Anot her helicopter was ultinmately sent to escort respondent to
the proper location. (Exhibit A-1.) The Adm nistrator suggested
in closing argunent that respondent’'s |anding at Fort \Wayne was
also a result of his getting | ost.
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i ndi cated his opinion that, assum ng respondent had experienced a
vi bration problem as he described, his subsequent takeoff w thout
further addressing that problemwould have constituted reckl ess
oper ati on.

Regardi ng the all eged radi o energency, the |law judge cited
the |l ack of any evidence that any repair work was done, or that
any check was nmade of the radios. The |aw judge further noted
t hat even assum ng respondent had experienced a short in his
headset, as he cl aimed, he had nade no attenpt to follow
appropriate procedures (spelled out in the Airman's Information
Manual ) for comunicating with ATC when radi os are inoperative.

On appeal respondent argues that the | aw judge's finding
that he was "quilty" of taking off on the second flight w thout
havi ng the vibration checked by a nechanic proves that an
inflight enmergency existed on his first flight which justified
his |l anding at Fort Wayne. This argunent is prem sed on a
m sunderstanding of the initial decision. The |aw judge clearly
did not find any regulatory violations in connection with
respondent’'s second flight. (Tr. 80.) Although he opined that
taking off after having experienced such a vibration would have
been reckl ess operation, in light of his finding that no such
vi bration occurred, this was nerely dictum He nade cl ear that
his affirmance of the section 91.13(a) charge (the only one
applicable to the second flight) was only residual to
respondent’'s violations of section 91.130(c) and 91.129 on the

first flight. (Tr. 82.) Accordingly, respondent's argunent nust



fail.
In sum after evaluating the entire record in this case we

find no error in the law judge's initial decision.

ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent's appeal is denied;
2. The initial decision is affirmed; and
3. The 150-day suspension of respondent's pilot certificate
shal |l comrence 30 days after the service of this opinion and
order.?®

VOGT, Chairman, HALL, Vice Chairman, LAUBER and HAMMERSCHM DT,
Menbers of the Board, concurred in the above opinion and order.

8 For the purpose of this opinion and order, respondent mnust
physically surrender his certificate to an appropriate
representative of the FAA pursuant to FAR § 61.19(f).



